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Fiduciary Liability for
Unpaid Federal Taxes

-by Neil E. Harl"

A late 2008 Federal District Court case in California, United States v. Bevan' has
focused attention once again on the very different treatment of fiduciaries in terms of
liability for unpaid federal taxes depending upon the nature of the fiduciary relationship.
That case approved fiduciary liability for unpaid federal estate taxes while federal
law specifically bars fiduciary liability for bankruptcy trustees and other bankruptcy
fiduciaries acting under Title 11 of the United States Code.> That inconsistency in
treatment, based on Congressional enactments, continues to puzzle fiduciaries and
others.

United States v. Bevan

It is difficult to marshal sympathy for fiduciaries who persist in failing to pay federal
estate tax for nearly 15-years, particularly when the fiduciaries were children of the
decedent. But federal law is clear on that point. As the United States Code states —

“A representative of a person or an estate (except a trustee acting under
title 11) paying any part of a debt of the person or estate before paying a claim
of the Government is liable to the extent of the payment for unpaid claims of the
Government.”

In the recent case of United States v. Bevan, the decedent died on October 23,
1993 with a sizeable estate. The Form 706 filed on July 24, 1994, showed a gross
estate of $2,911,615 with federal estate tax owing of $756,438. The Internal Revenue
Service made additional assessments and calculated the gross estate at $3,125,945.
Apparently, the federal estate tax was not paid. Rather, as trustee of the decedent’s
trust, the decedent’s daughter transferred trust property to herself and her brother. The
daughter’s personal liability as trustee of the trust for the estate’s unpaid federal estate
tax was found by the District Court to be $3.126 million, the value of assets held by the
decedent at death. In addition, the daughter’s liability as a beneficial transferee of the
estate was $1.585 million, the date—of-death value of the nonprobate assets received
from the trust. It is well-established that beneficiaries of a decedent’s estate are liable as
transferees for unpaid federal estate tax even as to nonprobate assets.* The decedent’s
children were held liable for unpaid federal estate tax as both beneficial transferees of
the decedent’s nonprobate assets and as trustees of the decedent’s trust.’ The statute,
LR.C. § 6324(a)(2) states —

* Charles F. Curtiss Distinguished Professor in Agriculture and Emeritus Professor of Economics,
Iowa State University; member of the Iowa Bar.
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“If the estate tax imposed by chapter 11 is not paid when
due, then the spouse, transferee, trustee (except the trustee
of an employees’ trust which meets the requirements of
section 401(a)), surviving tenant, person in possession
of the property by reason of the exercise, nonexercise, or
release of a power of appointment, or beneficiary, who
receives or has on the date of the decedent’s death, property
included in the gross estate . . . to the extent of the value,
at the time of the decedent’s death, of such property, shall
be personally liable for such tax.”®

Fiduciaries under Title 11

By contrast, fiduciaries acting under Title 11 (the bankruptcy
title) are specifically excused from the provisions applicable to
other fiduciaries in terms of liability for unpaid federal taxes.”
However,a Chapter 7 liquidating trustee was required in a 1992
case to file income tax returns for the bankruptcy estate . If a
bankruptcy trustee makes mistakes in preparing a bankruptcy
estate’s tax return, the trustee is personally liable only if guilty
of gross negligence.® Moreover, bankruptcy trustees may be
excused from filing income tax returns if the records are not
available for reasons beyond the control of the trustee.® Thus,
although bankruptcy trustees bear no personal liability for
federal taxes owed by the bankruptcy estate,!! a Chapter 11
trustee has been held personally liable for communication excise
taxes under L.R.C. § 6672.12

In conclusion

While the circumstances are admittedly different, it would
appear that any fiduciary functioning under federal regulation
and supervision should be subjected to similar if not identical
rules on the duty to assure the payment of unpaid federal taxes.
The differences that have crept into federal law have likely been
the result of lobbying efforts rather than the result of a careful
assessment of what is needed to assure protection of federal
funds. Excusing Title 11 fiduciaries from responsibility has also
tended to result in diminished attention to the filing of federal
tax returns as well as to indifference in maintaining records to
assist debtors in assuming tax attributes at the termination of
the bankruptcy estate.!
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AGRICULTURAL TAX SEMINARS

by Neil E. Harl

May 12-13, 2009

Interstate Holiday Inn, Grand Island, NE

Plan now to join us for expert and practical seminars on the essential aspects of agricultural tax and law. Gain insight and
understanding from the nation’s top agricultural tax and law instructor.

The seminars will be held on Tuesday and Wednesday from 8:00 am to 5:00 pm. Registrants may attend one or both days, with
separate pricing for each combination. On Tuesday, Dr. Harl will speak about farm and ranch income tax. On Wednesday, Dr. Harl
will cover farm and ranch estate and business planning. Your registration fee includes comprehensive annotated seminar materials

for the days attended and lunch.

The seminar registration fees for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual, or Principles
of Agricultural Law (and for each one of multiple registrations from one firm) are $200 (one day) and $370 (two days).

The registration fees for nonsubscribers are $230 (one day) and $400 (two days).

Contact Robert Achenbach at 541-466-5544, e-mail Robert@agrilawpress.com



