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Making Section 179 Elections-One More Time

As we have discussed before,! Section 179 elections cannot be made on amended
returns for taxable years beginning after December 31,2007, without the Commissioner’s
consent.2 The Department of the Treasury has had the authority to allow late elections but
has failed to publish regulations permitting that to be done.®> The extension of time by
one year (through 2011) for taxpayers to revoke Section 179 elections* without changing
the rules for late elections has provided further evidence that late elections still cannot be
made without the Commissioner’s consent.

History of the controversy

Elections. The permanent rule was (and still is) that an election to claim expense method
depreciation could only be made without the consent of the Commissioner on the original
return for the year (whether or not timely filed) or on an amended return if filed within the
time for filing a return (including extensions) for the taxable year.> However, for taxable
years beginning after 2002 and before 2008, a taxpayer was permitted by regulation to

make an expense method depreciation election on an amended federal income tax return
without the consent of the Commissioner.® The statute has long specified that

. . elections may be made in such manner as the Secretary may by regulations
prescribe.””

The Department of the Treasury on December 26, 2006, made an attempt to solve the
problem of late elections by stating —

“For a taxable year beginning after 2002 and before 2010, a Taxpayer may make a
section 179 election by filing an amended return.”®

The problem with that pronouncement was that it appeared in the “Explanation of
Provisions” section of the Treasury Decision (and apparently was in response to a question
raised in the hearing on the Treasury Decision) and the Treasury Decision did not amend

the relevant regulations.” The Department of the Treasury, to date, has not exercised its
authority in regulations to extend the right to make elections beyond 2007.

In 2008, the Internal Revenue Service (not the Department of the Treasury) issued Rev.
Proc. 2008-54" announcing that the Department of the Treasury “intended” to amend the
regulations!! to permit taxpayers to make an election to claim expense method depreciation

* Charles F. Curtiss Distinguished Professor in Agriculture and Emeritus Professor of Economics,
Iowa State University; member of the lowa Bar.
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without the consent of the Commissioner for taxable years
beginning after 2007 and “. . . before the last year provided
in section 179(c)(2) for revoking a § 179 election.”'? That has
appeared to state that the authority would run through a year
before the end of 2010 inasmuch as the statute states that the
authority to revoke without consent at that time was effective for
taxable years beginning “before 2011.”13 Thus, the message in
Rev. Proc. 2008-54" would run through 2009, even though the
statutory authority for revocations ran through 2010 at that time.
Of course, it is clear that Rev. Proc. 2008-54" only indicated an
“intent” for regulations to be issued and that statement was by
IRS which does not have authority to speak for the Department
of the Treasury, its parent organization.

Revocations. Revocations, on the other hand, have been
governed by a series of statutory enactments which, after the
2010 amendment'® provide authority to revoke Section 179
elections through 2011 without Commissioner consent.!”

Effect of the 2010 amendment

By extending the period for revocations through 2011 and
leaving the rules for late elections unchanged, Congress signaled
that it was satisfied with the rules in place for elections with the
Department of the Treasury having clear authority to change the
rules for elections by regulation if Treasury saw fit. Congress
could easily have retaken the authority from Treasury and set new
rules for elections which it did not do. Moreover, what limited
authority could be derived from Rev. Proc. 2008-54"8 (because
IRS lacked authority to issue such a statement) appears to have
evaporated at the end of 2009.

In conclusion

By statutory authority, revocations can be made by the taxpayer
without Commissioner consent through 2011 19 For elections, on
the other hand, taxpayers have been unable to elect Section 179
depreciation on amended returns filed after the time for filing
the return (including extensions) for the taxable year in question
after 2007 without Commissioner consent.?’
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Agricultural Tax Seminars

May 5-6, 2011
[-80 Quality Inn, Grand Island, NE

Set your calendars to join us for expert and practical
seminars on the essential aspects of agricultural tax
aw. More information will be posted in early 2011.

January 2011 Agricultural Tax
Seminars in Hawaii

Unfortunately, we had to cancel these seminars
for lack of sufficient interest. We will try again to
hold these seminars in January 2012. If you are
interested in attending in 2012, we would be glad
to hear from you.




