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CASES, REGULATIONS AND STATUTES

BANKRUPTCY
   GENERAL  

AVOIDABLE LIENS.  A supplier of
grapes to the debtor held an automatic
statutory producers' lien for the grapes
delivered but not paid for, Cal. Food &
Agric. Code §§ 55631-55653.  The court
held that the trustee could not avoid the
lien as a good faith purchaser.  In re
Loretto Winery, Ltd., 898 F.2d
715 (9th Cir. 1990), rev'g and
rem'g 81 B.R. 573 (Bankr. 9th
Cir. 1987).

AVOIDABLE TRANSFERS.  The
debtor's house was sold at a tax sale for
the amount of taxes owed upon the house
which was less than half of the alleged fair
market value.  The debtor petitioned for
avoidance of the sale as a fraudulent
transfer.  The court denied the debtor's
motion because the debtor was solvent at
the time of the sale and no creditor was
harmed by the sale.  In re  Weisman,
112 B.R. 138 (Bankr. W.D. Pa .
1990) .

The debtor's grandmother died
bequeathing to the debtor over $40,000.
The debtor filed a disclaimer and
renunciation of the inheritance within
three months before filing bankruptcy
when the debtor was insolvent.  The court
held that the disclaimer was an avoidable
fraudulent transfer.  In re Stevens, 112
B.R. 175 (Bankr. S.D. Tex .
1989) .

The Chapter 13 debtor's home was sold
at a foreclosure sale to the first lien holder
for the amount owed on the home.  The
court found that the sale price was at least
60 percent of the fair market value and that
the creditor used only the bare minimal
effort to advertise the sale and to generate
competitive bidding.  The court also found
that the debtor was made insolvent by the
sale.  The court held that the foreclosure
sale was an avoidable fraudulent transfer.
In re Sims, 112 B.R. 259 (Bankr.
N.D. Ill. 1990).

CLAIMS.  A judgment creditor filed a
supplemental claim to include an
undersecured judgment lien against the

debtor.  The debtor had included the claim
in the bankruptcy schedules only by the
name of the action which resulted in the
judgment but had listed the action under a
caption using the wrong name of the
creditor.  Although the court found that
judgment was listed in the bankruptcy
schedules and provided for in the plan, the
error in the caption of the case was
sufficiently misleading to have been unfair
notice to the judgment creditor of the
listing of the judgment claim.  In re
Fell, 112 B.R. 219 (Bankr. N . D .
Ohio 1989).

A creditor who had leased dairy cattle
to the debtor filed a claim for missing
cattle and unpaid rent.  The debtor and
several unsecured creditors argued that the
claim was facially defective, using the
claim and its supporting documents as
evidence.  The Bankruptcy Court allowed
the claim because the claim itself could
not be used as evidence against the claim.
The District Court reversed, holding that
the debtor and unsecured creditors had
supplied enough evidence using the
internal defects of the claim to shift the
burden of proof to the claimant.  In re
Circle J Dairy, Inc., 112 B . R .
297 (W.D. Ark. 1989), rev'g 9 2
B.R. 832 (Bankr. W.D. Ark.
1988) .

Chapter 7 debtors attempted to have a
second mortgage against their homestead
declared unsecured to the extent the
mortgage, when added to the first
mortgage against the homestead, exceeded
the fair market value of the homestead.
The court denied the debtor's request
because discharge had been granted in the
case and part of the homestead sold at
foreclosure sale to the second mortgage
holder for the amount of the second
mortgage.  The sale was held to have
extinguished the debtor-creditor relation-
ship and mooted the debtor's request.  In
re  Spaude, 112 B.R. 304 (Bankr.
D. Minn. 1990).

A Chapter 7 debtor was not allowed to
file a claim for federal taxes after the
claims bar date.  The debtor had included
her personal social security number with
the bankruptcy petition but had federal
taxes due under an employer identification

number which was not included with the
petition.  When the IRS failed to file a
claim for taxes, the debtor attempted to do
so but the court denied the request because
the debtor knew about the claim and failed
to act within the 30 days allowed for filing
claims.  In re  Kloeble, 112 B . R .
379 (Bankr. S.D. Cal. 1990).

DISCHARGEABLE DEBTS.  The
debtor was a commodities broker
employed by the creditor.  The debtor
made several unauthorized commodity
trades for which the creditor had to
reimburse its clients to cover losses
incurred by the trades.  The creditor argued
that the debt owed by the debtor for the
reimbursements was nondischargeable for
defalcation while acting in a fiduciary
capacity under section 523(a)(4).  The
court held that the Commodities Exchange
Act imposes fiduciary duties on brokers
which were violated by the debtor's
unauthorized trades and that the debt for
reimbursement of clients was nondis-
chargeable.  In re  Sawyer, 112 B . R .
386 (D. Colo. 1990).

EXEMPTIONS.  The debtor owned an
interest in an ERISA qualified savings and
retirement plan of which part was
contributed by the debtor and part
contributed by the debtor's employer.  The
court held that the plan was not exempt
from the bankruptcy estate to the extent of
the debtor's contributions but that the
amount attributable to the employer's
contributions was exempt under state law.
The debtor's contribution share was also
not exempt under the federal bankruptcy
exemption because the debtor was not
entitled to any current distributions and
none of the amount was necessary for the
debtor's current or future support.  Matter
of Tisdale, 112 B.R. 61 (Bankr.
D. Conn. 1990).

The debtor owned a house with his
spouse as tenants in common with each
interest held separately.  The spouse was
not a debtor in bankruptcy.  The debtor
claimed the full $45,000 exemption in the
debtor's one-half of the proceeds of the sale
of the house remaining after payment of
the secured liens.  The trustee argued that
the debtor was entitled to only one-half of
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the exemption.  The court held that the
debtor could use the entire exemption but
that the spouse would not be able to claim
any exemption in her share of the proceeds
if the spouse should ever file bankruptcy.
In re  McFall, 112 B.R. 3 3 6
(Bankr. 9th Cir. 1990).

The debtor filed bankruptcy and was
not jointed by his separated spouse.  The
debtor claimed federal exemptions but did
not claim any exemption in real property
on which the spouse resided.  The spouse
filed a declaration of state exemption in
the real property.  The court held that a
nondebtor spouse could not declare a state
or other exemption unless joined as
debtor..  In re  Homan, 112 B . R .
356 (Bankr. 9th Cir. 1989).

Beginning over a year before filing
bankruptcy, the debtor converted nonex-
empt assets into cash and paid on the
debtor's mortgage on a homestead to the
extent of the homestead exemption.  The
court held that the debtor was entitled to a
discharge because all of the pre-bankruptcy
transactions were disclosed and no intent
to defraud creditors was found.  In re
Carey, 112 B.R. 401 (W.D. Okla.
1989) .

   CHAPTER 12  

CONFIRMATION OF PLAN.  Chap-
ter 12 plan was not confirmed because of
bad faith of debtors evidenced by failure to
follow court orders, failure to list all
assets on schedules and failure to provide
for payment of unsecured creditors from all
disposable income.  The Chapter 12 case
was dismissed because the debtors would
not be able to comply with the plan, even
as amended three times and because of
unreasonable delay, over one year, in
presenting a confirmable plan.  In re
Luchenbill, 112 B.R. 204 (Bankr.
E.D. Mich. 1990).

CONSOLIDATION.  The cases of two
Chapter 12 debtors who were partners were
not allowed to be consolidated where some
of the creditors dealt with the debtors as
individuals and not as a partnership and the
debtors would not be prejudiced or harmed
by continuing joint administration of the
cases.  In re  Bounds, 112 B.R. 3 0 8
(Bankr. E.D. Mo. 1990).

ELIGIBILITY.  Two years before
filing Chapter 12 bankruptcy, debtors
harvested soybeans and began a stone
crabbing operation in the Gulf of Mexico.
At the time of filing of the petition, the
debtors were planning to develop fish
ponds on the farm and to raise catfish for

harvest and sale.  The court held that
although the stone crabbing operation was
not a farming operation, the storage of
soybeans raised on the farm and the intent
to pursue a catfish farming operation were
sufficient to make the debtors eligible for
Chapter 12.  The court adopted a totality
of the circumstances test for determining
whether a debtor intended to continue
farming and remain eligible for Chapter
12.  The court held that the debtor need
not be actively engaged in farming at the
time of filing the petition.  In re
Watford, 898 F.2d 1525 (11th
Cir. 1990), aff'g in part and vac'g
and rem'g in part 92 B.R. 5 5 7
(M.D. Ga. 1988).

INTEREST RATE.  Chapter 12 debtor
had a 30 year mortgage at 12.5 percent
interest on which 18 years remained upon
the filing of bankruptcy.  In the plan,
debtors proposed to pay the balance of the
loan over 15 years with 7.5 percent
interest.  The Bankruptcy Court and
District Court approved an interest rate of
10 percent based upon a cost of funds
determination plus a risk factor.  The
appellate court reversed and remanded the
case for a hearing on what the interest rate
would be for a similar loan in the region.
In re  Hardzog, Nos. 89-6064, 8 9 -
6065 (10th Cir. 1990), rev'g 7 7
B.R. 840 (W.D. Okla. 1987) ,
aff'g 74 B.R. 701 (Bankr. W . D .
Okla. 1987).

SETOFF.  FmHA sought to offset its
pre-petition claim against amounts owed
to the Chapter 12 debtor by CCC.  The
court held that only the amounts due to
the debtor before filing of bankruptcy
could be offset.  The debtor's Conservation
Reserve Program contract payments and
Price Support and Production Adjustment
contract payments were executory
contracts at the time of filing and amounts
due to the debtor after filing of bankruptcy
could not be offset by FmHA.  In re
Evatt, 112 B.R. 405 (Bankr. W.D.
Okla. 1989), aff'd 112 B.R. 4 1 7
(W.D. Okla. 1990).

  FEDERAL TAXATION   

DISCHARGE OF INDEBTEDNESS.
The debtors' income tax liabilities were
not dischargeable although the returns
were due more than three years before
filing of the Chapter 7 case where the
three year limitation was tolled by the
debtors' previous Chapter 13 case.  In re
Florence, 90-1 U.S.T.C. ¶ 5 0 , 2 3 3
(Bankr. S.D. Ohio 1990).

POST-PETITION INTEREST AND
PENALTIES.  The debtor had pre-petition
federal income tax liabilities which were a
priority claim against the estate which had
sufficient funds to fully pay the claims.
The court held that the debtor was
personally liable for any post-petition
interest that accrued during the bankruptcy
case on the pre-petition tax liability but
that the debtor was not liable for penalties
assessed on the pre-petition taxes.  In re
Woodward, 90-1 U.S.T.C. ¶
50,244 (Bankr. D. Or. 1990).

SALE OF ESTATE PROPERTY.
The Chapter 7 debtor claimed a state
$30,000 exemption in the homestead.
The trustee sold the homestead and the
debtor received $30,000 of the proceeds as
exempt property.  IRS ruled that the gain
realized on the sale of the homestead was
to be allocated between the trustee and the
debtor based upon the percentage of the
proceeds received by each.  The IRS noted
that the issue involved in the ruling is
under reconsideration.  Ltr. R u l .
9017075, Jan. 31, 1990.

The debtor's farm machinery was sold
after a court order dismissing the Chapter
7 case was signed but before the order was
filed.  The debtor argued that because the
order had not been filed as of the date of
the sale, the gain from the sale of the
machinery was a liability of the
bankruptcy estate.  The court held,
however, that upon dismissal, the
bankruptcy estate no longer has any
existence as a separate taxable entity and
the gain was properly taxable to the
debtor.  In re  Stahley, 90 -1
U.S.T.C. ¶ 50,247 (Bankr. D .
Colo. 1990).

CORPORATIONS
PIERCING THE VEIL.  A debtor

in bankruptcy had agreed to become the
president and sole shareholder of a
corporation formed to sell cattle after the
other owners had been issued a cease and
desist order by the Packers and Stockyards
Administration.  Creditors who had sold
cattle to the corporation argued that the
debtor should be held personally liable
because the corporation was used to
circumvent the PSA order.  The court held
that the corporate form would be
disregarded.  In re  Bailey, 112 B . R .
449 (Bankr. M.D. Fla. 1990).
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FEDERAL
AGRICULTURAL

PROGRAMS
       ALIEN AGRICULTURAL
WORKERS.  The INS has issued a
final rule establishing the criteria and
procedures for admission or adjustment of
the status of replenishment agricultural
workers for temporary residence.  5 5
Fed. Reg. 20771 (May 21, 1990).

AVOCADOS.  The AMS has
issued an interim final rule changing the
maturity requirements for Florida grown
and imported avocados.  55 Fed. R e g .
21003 (May 22, 1990).

CATTLE.  The APHIS has issued
proposed regulations requiring tuberculosis
testing of certain calves imported from
Canada and the exemption from this
requirement if the calves' dams have been
tested.  55 Fed. Reg. 21042 (May
22, 1990).

COTTON.  The AMS has adopted as
a final regulation the increases in user fees
charged for cotton classification and
testing services.  55 Fed. Reg. 20439
(May 17, 1990).

CRANBERRIES.  The AMS has
issued a proposed rule increasing the
quantity base reserve minimum from 2
percent to 2.39 percent of the total crop
base for the 1990-91 crop year.  55 Fed.
Reg. 19741 (May 11, 1990).

CROP INSURANCE .  The FCIC
has issued proposed regulations amending
the Safflower Endorsement with respect to
cancellation and termination dates and the
date by which contract changes are required
to be filed in the agent's office.  55 Fed.
Reg. 20798 (May 21, 1990).

KIWI.  The AMS has ordered a
referendum of eligible growers of kiwi in
California to determine whether they favor
continuance of the marketing order for that
area.  55 Fed. Reg. 20799 (May 21,
1990) .

LIMES.  The AMS has issued a
proposed rule relaxing the container
requirements under the marketing order for
fresh Florida limes.  55 Fed. R e g .
19740 (May 11, 1990).

MEAT AND POULTRY.  The
FSIS has announced plans to issue
proposed regulations governing ready-to-
eat, uncured, perishable meat and poultry

products packaged in sealed containers
bearing a "perishable, keep-refrigerated" or
similar label.  55 Fed. Reg. 19888
(May 14, 1990).

The AMS has adopted as a final rule
the increase in the hourly fee for voluntary
federal meat grading and certification
services.  55 Fed. Reg. 20441 (May
17, 1990).

ONIONS.  The AMS has issued
proposed regulations reestablishing the
districts and reapportioning committee
membership under the South Texas Onion
marketing order.  55 Fed. Reg. 21041
(May 22, 1990).

PEANUTS .  A peanut farmer
purchased a tract of land and combined it
with the remainder of the farm.  The tract
was sold through foreclosure sale to the
mortgage holder bank.  The bank sought
an opinion from the county ASCS office
as to the allocation of the peanut quota to
the foreclosed tract.  The ASCS office
ruled that the cropland method would be
used by which the total peanut quota
would be allocated according to the
percentage of land involved.  The owner of
the farm filed a complaint with the ASCS
which resulted in the contribution method
being applied by which the quota was
determined based upon the amount of
peanuts grown on the land.  In the appeal
to the District Court, the court did not rule
on the correct allocation method but
ordered a separate peanut quota for the tract
from the program reserve.  The appellate
court reversed, holding that the reserve was
available only for the correction of errors,
which did not include reversals of county
ASCS rulings by state and national ASCS
offices.  The case was remanded for a
decision on which allocation method
should have been used.  Brundidge
Banking v. Pike County A S C
Comm., 899 F.2d 1154 (11th Cir .
1990) .

 PERISHABLE AGRICULTURAL
COMMODITIES ACT .  This case
involved the sufficiency of various
methods of preserving several produce
sellers' rights in PACA trust funds.  The
court held that notices filed before the due
date of invoices were sufficient.  Also
ruled valid were notices which had
omissions or errors but which were
accompanied by documents which supplied
the correct information.  Several notices
which were filed late were held to be valid
where the seller had granted the buyer an
extension of time to pay in writing.  The
extensions were valid even though in

some cases, the seller had not signed
them.  Late notices were also held valid
where the notices were filed within the
statutory period after the seller had received
notice that the payment checks were
dishonored.  A secured creditor of the
produce buyer had received funds from the
sale of produce by the buyer and applied
the money against debts owed by the
buyer to the creditor.  The various PACA
trust fund applicants argued that the
creditor should be required to reinstate
those funds as PACA trust funds.  The
creditor claimed that it was a good faith
purchaser since it had no knowledge of the
PACA trust fund claims at the time it
received the funds.  The court held that
ignorance of the PACA trust fund was not
a defense and required repayment of the
funds to the PACA trust account.   
Richmond Produce Co., Inc., 1 1 2
B.R. 364 (Bankr. N.D. Cal .
1990) .

WATER.  The plaintiffs held record-
able contracts with the Department of the
Interior for subsidized water.  Under the
contracts, the landowners were to sell any
land in excess of 160 acres within ten
years.  The sales of the excess lands were
prohibited for several years because of an
injunction resulting from failure of the
Department of the Interior to promulgate
regulations.  In the Reclamation Reform
Act of 1982, the price of the water was to
be increased to reflect the entire cost of
producing the water except as to pre-
existing contracts.  The 1982 Act also
increased the number of acres of land
which may be owned by a user of
subsidized water.  The court ruled that the
1982 Act applied to the recordable
contracts and that they would be required
to pay the higher rates.  Barcellos &
Wolfsen v. Westlands Water
District, 899 F.2d 814 (9th Cir .
1990) .

FEDERAL ESTATE
AND GIFT TAX
GIFTS WITHIN THREE

YEARS OF DEATH.  Decedent had
established a revocable trust with the
decedent as sole income beneficiary and
having the power to require distribution of
corpus to the decedent.  At the decedent's
death, the trust corpus was to be used to
pay the decedent's estate debts and
administrative and tax expenses before
distribution to three trusts for the
decedent's children.  Within three years of
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death, the decedent required the trustee to
make several gifts of trust property to
several individuals.  IRS ruled that the
because the decedent had only the power to
direct payments from the trust to the
decedent, the gifts were to be considered
distributions to the decedent and gifts from
the decedent to the individuals and not a
relinquishment of the power to revoke the
trust with respect to the distributed assets.
Ltr. Rul. 9017002, Jan. 5, 1990 .
In another recent ruling, the grantor
reserved the power "to direct the Trustees
as to the retention, acquisition, sale or
other disposition of trust assets."  IRS
ruled that this power was not a power to
direct distribution of trust assets to third
parties by gift; therefore, the gifts directed
by the grantor within three years of death
were not includible in the grantor's estate.
Ltr. Rul. 9018004, Jan. 24, 1990 .  
Several rulings have been issued involving
grantor/beneficiary ordered distributions
from revocable trusts within three years of
death.  See Ltr. Rul. 9010004 , p. 89
supra (gifts not includible); Ltr. R u l .
9010005 , p. 98 supra (gifts not
includible); Ltr. Rul 9015001 , p. 104
supra (gifts includible); Ltr. R u l .
9016002, p. 114 supra (gifts includible).
In the rulings where the gifts were
includible in the grantor/beneficiary's
estate the beneficiary had the power to
direct the trustee to make payments to
persons other than the beneficiary.  IRS
considers gifts made from these trusts to
be a relinquishment of the beneficiary's
power to revoke the trust and includible in
the beneficiary's gross estate because of
I.R.C. § 2038.   In the other rulings, the
grantor beneficiary had no such power and
the trust principal or corpus could only be
distributed to the beneficiary or for the
beneficiary's benefit.   IRS considers gifts
made from this type of trust a distribution
directly to the grantor and a gift from the
grantor to the donee.

MARITAL DEDUCTION.  The
decedent's will created a revocable trust for
the surviving spouse.  The state law of the
trust provides that a trustee of a QTIP
trust may be required to sell unproductive
property and replace it with productive
property in order to qualify the trust for
the marital deduction.  After disclaimers of
the decedent's children's interests in the
trust, the trust was ruled eligible for the
marital deduction.  Ltr. R u l .
9018046, Feb. 5, 1990.

A husband and wife executed a
revocable trust in which at the death of the
first spouse to die, the trust assets pass to

three trusts--(1) a trust containing the
surviving spouse's community and
separate property, (2) a trust containing
the decedent's community and separate
property and from which distributions may
be made to the surviving spouse and the
decedent's children, and (3) a marital trust
from which distributions must be made at
least annually and only to the surviving
spouse.  IRS ruled that the third trust
qualified for the marital deduction.  IRS
also ruled that the assets of the second
trust were includible in the decedent's
gross estate and not includible in the
surviving spouse's gross estate.  Ltr.
Rul. 9018022, Feb. 1, 1990.

A surviving spouse's interest in a trust
was not eligible QTIP because the trustee
was required to distribute trust income
only as the surviving spouse might need
it.  A state court order amending the trust
was held ineffective to qualify the trust
after the estate liability arose.  Est. o f
Nicholson v. Comm'r, 94 T . C .
No. 39 (1990).

FEDERAL INCOME
TAXATION

BAD DEBT DEDUCTION.  A
partner was not allowed a theft or bad debt
loss deduction where the amounts claimed
as lost were not reported on the partner's
K-1 schedule or added to the partner's basis
in the partnership interest.  Pinson v .
Comm'r, T.C. Memo. 1990-234.

COOPERATIVES.  IRS has
revoked Rev. Rul. 73-39, 1973-2 C.B.
502 which provided that the stock
ownership test under section 521(b)(2)
would be satisfied if substantially all of
the cooperative's stock is owned by
persons who market through the
cooperative more than 50 percent of the
products they have produced or who have
purchased more than 50 percent of the
supplies and equipment of the type handled
by the cooperative.  Because of the ruling
in Farmers Coop. Co. v. Comm'r, 89
T.C. 682 (1987), acq. 1988-2 C.B. 1, IRS
now requires only that some marketing or
purchasing be carried on by the
shareholders.  A shareholder who conducts
no business with the cooperative may still
be considered a producer if the marketing
or purchasing is prevented by
circumstances.  Rev. Rul. 77-440, 1977-2
C.B. 199 is also revoked.  Rev. Proc.
90-29, I.R.B. 1990-19, 22.

DEPRECIATION.  A partner was
allowed ACRS depreciation for the entire
taxable year for research equipment placed
in service during the partnership year
where there was insufficient evidence that
the partner engaged in the partnership for a
disproportionately large recovery
allowance.  Arens v. Comm'r, T . C .
Memo. 1990-241.

DISCHARGE OF INDEBTED-
NESS .  In the liquidation of limited
partnerships, the determination of
insolvency was to be applied at the partner
level for purposes of the exception to
recognition of income from discharge of
nonrecourse partnership indebtedness.
Est. of Newman v. Comm'r, T . C .
Memo. 1990-230.

INSTALLMENT REPORTING.
The taxpayer received grain as crop share
rental and stored part of the grain in a local
elevator  for cash plus a payment a year
later at a determinable price.  The contract
allowed the taxpayer to seek payment at an
earlier date.  The court held that under state
U.C.C. law the contracts were not payable
upon demand but were instruments
payable upon a definite time, subject to
acceleration.  Therefore, the taxpayer could
report the later payment in the taxable year
of receipt.  The payments were held to be
ordinary rental income and not income
from a capital asset.  Applegate v .
Comm'r, 94 T.C. No. 42 (1990).

A taxpayer was not allowed to revoke
an election to report the gain from the sale
of real property on the installment method
where the taxpayer wanted to revoke the
election because of changes in federal tax
law.  Perry v. Comm'r, T . C .
Memo. 1990-228.

INTEREST RATES .  IRS has
announced that the July 1, 1990 through
September 30, 1990, interest rates for
overpayment of federal taxes is 10 percent
and 11 percent for underpayment.  R e v .
Rul. 90-47, I.R.B. 1990-23, June
4, 1990.

INVESTMENT TAX CREDIT.
The taxpayers purchased compressed gas
cylinders which were leased to a company
which filled them with gas.  The gas was
sold in the cylinders to customers who
also leased the cylinders from the
company.  The Tax Court held that the
useful life of the cylinders was to be
determined according to the activities of
the taxpayer's lessee, the gas company.
The appellate court reversed, holding that
the useful life of the cylinders was to be
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determined using the activities of the
ultimate lessees of the cylinders for
purposes of the non-corporate lessor rule.
Hauptli v. Comm'r, 90 -1
U.S.T.C. ¶ 50,259 (10th Cir .
190), rev'g and rem'g T.C. Memo.
1988-518 .

LIKE-KIND EXCHANGES.  IRS
has issued proposed regulations governing
the limitation on deferred like-kind
exchanges and the exchanges of
partnership interests which were enacted in
the Tax Reform Act of 1984, Pub. L. No.
98-369, 98 Stat. 494 (1984).

Deferral Limitation .  A deferred
exchange is defined as an exchange in
which the transferor receives like-kind
property after transfer of the property for
which nonrecognition of gain or loss is
claimed.  In order for the property received
to be considered like-kind, the property
must either be received before the end of
the exchange period (the earlier of 180
days after transfer of the nonrecognition
property or the due date of the tax return
for the year of the transfer) or be identified
as replacement property before the end of
the identification period (45 days after
transfer of the nonrecognition property).

Exchange property is identified as such
by the transferor designating the property
as replacement property in a written
document delivered before the end of the
identification period to a person involved
in the exchange other than the taxpayer or
a related party.  The property is to be
unambiguously described, such as by a
legal description or street address.  The
taxpayer may identify a maximum of three
exchange properties of any fair market
value or any number of properties which
have an aggregate fair market value not in
excess of 200 percent of the transferred
property.

Receipt of money in the
exchange.  If any money or other
property is actually or constructively
received before or with the exchange
property, the entire transaction is to be
treated as a sale.  The comments to the
proposed regulations point out that
guarantees, security interests and interest
payments received during the period before
receipt of the exchange property may
disqualify the transaction from the
nonrecognition rules.  The proposed
regulations provide four "safe harbors the
use of which will result in a determination
that the taxpayer is not in actual or
constructive receipt of money or other
property for purposes of these
regulations."  55 Fed. Reg. 20280.

Safe harbors.  The obligation of the
transferee to transfer the replacement
property may be secured or guaranteed by
(1) a mortgage, deed of trust or other
security interest or (2) a standby letter of
credit which does not allow the transferor
to draw on the letter except upon default of
the transferee's obligation.

The transferee's obligation may be
secured by cash or cash equivalent held in
an escrow account or trust with the escrow
holder or trustee as someone other than the
transferor or a related party and with the
transferor's rights to receive or pledge,
borrow or otherwise use the benefits of the
escrow limited to certain circumstances.

The transfer may be facilitated by the
use of an unrelated third party intermediary
who acts for a fee and who receives the
transferred property and the exchange
property in order to effectuate the
exchange.  Under Rev. Rul. 90-34, I.R.B.
1990-16, 6, see p. 99 supra, the exchange
of property through an intermediary may
be by direct deed from the transferor to the
transferee.

The transferor may receive money or
other property as interest or growth factor
for the period of deferral in the exchange in
certain circumstances.

Partnership interests.  The pro-
posed regulations reiterate the statutory
rule that the nonrecognition rules for like-
kind exchanges do not apply to the
exchange of general or limited partnership
interests.

55 Fed. Reg. 20278 (May 1 6 ,
1990), adding Prop. Treas. R e g .
§§ 1.1031(a)-1, -3.

LOSSES .  The taxpayer's losses
from the foreclosure sale of a house rented
to his son were disallowed because the
house was not purchased for a business
purpose where the rental was nominal and
did not cover the taxpayer's costs.  Barger
v. Comm'r, T.C. Memo. 1990-
238 .

RETIREMENT PLANS.  IRS has
issued proposed regulations and amend-
ments to proposed regulations governing
the following areas of employee retirement
plans under I.R.C. §§ 401 and 410--

(1) calculation of $200,000 limit under
section 401(a)(17);

(2) aggregation of family members for
determining the actual deferred
percentage and actual contribution
percentage under section 414(q)(6);

(3) multiple use of the alternative
limitation under sections 401(k) and
(m);

(4) the permitted disparity regulations
under proposed regulation section
1.401(l)-1 and -3;

(5) the minimum coverage require-
ments of section 410(b);

(6) the minimum participation re-
quirements of section 410(a)(26);

(7) the nondiscrimination requirements
of section 401(a)(4) and 410(b); and

(8) the definition of "compensation" in
section 414(s).

55 Fed. Reg. 19875, 1 9 8 9 7 ,
19935, 19945, 19947 (May 1 4 ,
1990) .

The IRS announced the April 1990
weighted average interest rate of 8.56
percent and the permissable range of
interest rates, 7.70 to 9.42 percent, for use
in calculating liability for purposes of the
full funding limitation under section
412(c)(7).  Notice 90-36, I .R.B.
1990-20, 9.

S CORPORATIONS

PASSIVE INVESTMENT INCOME.
The taxpayer operated a mobile home park
and provided general maintenance plus a
shelterhouse containing a kitchen,
recreation area and handicap access which
is used for meetings and storm shelter.
IRS ruled that under Rev. Rul. 83-139,
1983-2 C.B. 150, the rental income from
the mobile homes was not passive
investment income under Subchapter S.
Ltr. Rul. 9018050, Feb. 6, 1990.

SHAREHOLDERS.  An S corporation
had two shareholders, husband and wife.
When one shareholder died, the
shareholder's stock was left to the
decedent's children subject to a life-time
usufruct of the surviving spouse.  IRS
ruled that under Rev. Rul. 64-249, 1964-2
C.B. 332, the surviving spouse was the
sole shareholder of the corporation for
purposes of section 1361.  Ltr. R u l .
9018048, Feb. 6, 1990.

SALE AND LEASEBACK.
Deductions resulting from the taxpayer's
purchase and leasing of computer
equipment back to the ultimate seller were
denied because the transaction was a sham
where the taxpayer's investment had no
economic purpose other than tax
considerations.  Shriver v. Comm'r,
899 F.2d 724 (8th Cir. 1990) ,
aff'g  54 T.C.M. 1422 (1987).



    Agricultural Law Digest                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           124

SAFE HARBOR INTEREST
RATES

JUNE 1990
           Semi-
     Annual        annual         Quarterly                 Monthly    

Short-term
        AFR  8.82     8.63   8.54      8.48
110%AFR  9.72    9.49   9.38      9.31
120%AFR 10.63   10.36  10.23     10.14
Mid-term
        AFR  9.10     8.90     8.80        8.74
110%AFR 10.03     9.79     9.67        9.60
120%AFR 10.97   10.68    10.54      10.45
Long-term
        AFR  9.09    8.89      8.79       8.73
110%AFR 10.02    9.78      9.66        9.59
120%AFR 10.95  10.67     10.53      10.44

TAX BENEFIT RULE.  The
taxpayer was a shareholder in a farm
corporation which was liquidated by
transferring the corporation's assets to the
shareholders, including harvested and
unharvested crops.  In the corporation's
final income tax return, the corporation
took a deduction for the expenses of
producing the unharvested crops which
were distributed to the shareholder.  The
shareholder had declared capital gains on
the value of the corporation property
received in excess of the shareholder's
basis in stock.  IRS argued that the tax
benefit rule as applied in U.S. v. Bliss
Dairy, Inc., 460 U.S. 370 (1983), required
the corporation to recognize income for
the deductions taken because otherwise the
corporation would be allowed an ordinary
income deduction and the taxpayer would
be able to claim the income as capital
gain.  The court declined to apply the tax
benefit rule, however, and allowed the
deductions because the deductions
represented actual business expenses made
by the corporation.  Rojas v. Comm'r,
90-1 U.S.T.C. ¶ 50,237 (9th Cir .
1990), aff'g  90 T.C. 1090 (1989).

TRUSTS .  A trust established by a
dairy farmer was disregarded and income
was taxable to the grantor where the trust
granted no rights to the beneficiaries and
the grantor controlled and managed the
trust assets for the grantor's own benefit.
Buelow v. Comm'r, T.C. Memo.
1990-219 .

WITHHOLDING.  An elevator con-
struction company paid per diem payments
to employees who traveled to construction
sites.  The court held that the payments
were wages subject to withholding because
the payments were not reasonable
approximations of the actual travel
expenses incurred by the employees.
General Elevator Corp. v. U . S . ,
90-1 U.S.T.C. ¶ 50,248 (Cl. C t .
1990) .

IRS has issued guidance on changes
under the Revenue Reconciliation Act of
1989 governing deposits of withheld
income and FICA tax.  Notice 90 -37 ,
I.R.B. 1990-21, May 21, 1990.

INTERSTATE
COMMERCE

FERTILIZER.  A manufacturer of
fertilizer shipped the fertilizer by barge
from Louisiana and by rail from Nebraska
to hub terminals in Texas from which
smaller shipments were shipped by truck
to customers in Texas.  The manufacturer
shipped the fertilizer with storage-in-
transit tariffs and made such shipments
with the intent to deliver the fertilizer to
customers based on pre-existing orders or
commitments.  The ICC ruled that the
shipments within Texas were part of a
continuous interstate movement and that
the ICC had jurisdiction over such
shipments.  The court upheld the ICC
ruling and held that the "fixed and

persistent intent" of the manufacturer was
that the fertilizer be shipped from the
manufacturer to the ultimate purchasers in
Texas.  Central Freight Lines v .
I.C.C., 899 F.2d 413 (5th Cir .
1990) .

LABOR
MIGRANT LABOR.  Debtor in

bankruptcy was found to have
intentionally violated the Farm Labor
Contractor Registration Act for failing to
(1) register the farm labor contractor, (2)
exhibit a certificate of registration, (3)
disclose and post the terms and conditions
of employment, (4) provide the workers
with an early earning statement, and (5)
keep payroll records.  The workers were
awarded statutory damages of $500 each
which were allowed as claims against the
bankruptcy estate.  In re  Fulwood
Enter., Inc., 112 B.R. 4 6 1
(Bankr. M.D. Fla. 1990).

PARTNERSHIPS
JOINT VENTURES.  A creditor

held a secured interest in a bankruptcy
debtor's after-acquired cattle.  After the
security interest was perfected, the debtor
entered into a joint venture with a third
party which acquired cattle for a cattle
feeding venture.  The court held that the
creditor's security interest in the debtor's
cattle did not cover cattle acquired by the
joint venture.  The court applied state
partnership law to the joint venture and
held that only the debtor's interest in the
joint venture was includible in the debtor's
bankruptcy estate.  In re  Groff, 8 9 8
F.2d 1475 (10th Cir. 1990).
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