Agricultural Law Press
Publisher/Editor
Robert P. Achenbach, Jr.
Contributing Editor
Dr. Neil E. Harl, Esq.

* * * *

Issue Contents
Animals
Cows 99
Horses 99
Bankruptcy
General
		Exemptions
			IRA 99
Chapter 12
		Eligibility 99
Federal Taxes
		Discharge 99
		Setoff 100
Federal Farm Programs
Cervids 100
Horses 100
Organic food 100
Federal Estate and Gift Taxation
Applicable exclusion amount 100
Donee liability for gift tax 100
GSTT 100
Gifts 100
Marital deduction 101
Returns 101
Special use valuation 101
Federal Income Taxation
C corporations
		Accounting period 101
Charitable contribution 101
Depreciation 102
Disregarded entities 102
Partnerships
		 Election to adjust basis 102
		 Publicly traded partnerships 102
		Schedule K-1 102
Pension plans 102
Registered tax return preparers 102
S corporations
		Return 102
		Shareholder basis 102
Safe harbor interest rates
		ly 2012 103
Sale or exchange 103
Travel expenses 103
Veterinarians
Unjust enrichment 103

Agricultural
Law Digest

Volume 23, No. 13

June 29, 2012

ISSN 1051-2780

Regulations Issued for “Portability”
-by Neil E. Harl*

The concept of “portability,”1 enacted as part of the Tax Relief Act of 2010,2 as expected
has become popular and, even though the statutory authority for portability is set to expire
on December 31, 2012, it is believed that, unless federal estate tax is repealed, portability
will be available after 2012.
The new regulations,3 filed with the Federal Register on June 15, 2012, include temporary
regulations for I.R.C. § 2010.4 The newly issued regulations contain relatively few surprises.
Election required
The temporary regulations, as expected, require an executor electing portability to make
the election on a timely-filed federal estate tax return.5 Thus, the election to elect portability
must be made within nine months after the date of the decedent’s death or the last day of
the period covered by an extension (if an extension has been obtained).6
The last return filed by the due date of the return, including extensions actually granted,
supersedes a previously-filed return.7 Thus an executor may supersede a previously-filed
portability election on a subsequent timely-filed estate tax return.8
The portability election, once made, is irrevocable once the due date of the estate tax
return, including extensions actually granted, has passed.9
Opting out of portability election
If the executor does not wish to make the portability election, the temporary regulations
state that the executor is to make an affirmative statement on the estate tax return signifying
the decision not to have the portability election apply.10
“Complete and properly-prepared” estate tax return
The temporary regulations11 specify that an estate tax return prepared in accordance with
all applicable requirements is considered a “complete and properly-prepared” estate tax
return. However, the temporary regulations provide that executors of estates that are not
otherwise required to file an estate tax return,12 do not have to report the value of property
qualifying for the marital13 or charitable14 deductions if specified conditions are met.15
An executor choosing to make use of this special rule must estimate the total value of
the gross estate (including properties that do not have to be reported on the estate tax return
under this provision, based on a determination made in good faith and with due diligence
regarding the value of all assets includible in the gross estate.16 The estimate is to be rounded
to the nearest $250,000.17 The Form 706 instructions are to provide ranges of dollar values
and the executor must identify on the Form 706 the particular range within which falls the
executor’s best estimate of the total gross estate.
______________________________________________________________________
* Charles F. Curtiss Distinguished Professor in Agriculture and Emeritus Professor of Economics,
Iowa State University; member of the Iowa Bar.

Agricultural Law Digest is published by the Agricultural Law Press, 127 Young Rd., Kelso, WA 98626 (ph 360-200-5666), bimonthly except June and December. Annual
subscription $120 ($90 by e-mail). Copyright 2012 by Robert P. Achenbach, Jr. and Neil E. Harl. No part of this newsletter may be reproduced or transmitted in any form
or by any means, electronic or mechanical, including photocopying, recording or by any information storage or retrieval system, without prior permission in writing from
the publisher. http://www.agrilawpress.com Printed on recycled paper.
97

98

Agricultural Law Digest

An executor, by signing the return, is certifying, under penalties
of perjury, that the estimate falls within the identified range of
values to the best of the executor’s knowledge and belief.18 The
inquiry required to determine the executor’s best estimate is the
same procedure as is applicable under current law to determine
whether the estate has a filing obligation.

This special rule does not apply, however, to marital deduction
property or charitable deduction property if – (1) the value of the
property relates to, affects, or is needed to determine, the values
passing from the decedent to another recipient; or (2) the value of
the property is needed to determine the estate’s eligibility for the
provisions of sections 2032 (alternate valuation), 2032A (special
use valuation), 6166 (installment payment of federal estate tax)
or another provision of the Internal Revenue Code.19
Computation required on estate tax return

The temporary regulations require the executor to include a
computation of the “deceased spousal exclusion amount” (the
DSUE) on the estate tax return to allow portability of the decedent’s
DSUE amount so that the surviving spouse can take into account
the decedent’s DSUE amount.20 The DSUE amount of a decedent
with a surviving spouse is the lesser of – (a) the basic exclusion
amount in effect for the year of death of the decedent or (b) the
excess of the decedent’s applicable exclusion amount over the sum
of the amount of the taxable estate and the amount of the adjusted
taxable gifts of the decedent, which together is the amount on which
the tentative tax on the decedent’s estate is determined.21 Solely
for the purpose of computing the decedent’s DSUE amount, the
amount of adjusted taxable gifts for this purpose is reduced by the
amount, if any, of the gift taxes paid for the calendar year of the
gifts.22
For property passing for the benefit of a surviving spouse in a
qualified domestic trust (QDOT) further adjustments are needed.23
The DSUE amount of the decedent must be redetermined upon
the occurrence of the final distribution or other event (generally
the death of the surviving espouse or the earlier termination of all
QDOTs for that surviving spouse on which estate tax is imposed).24
Surviving spouse’s estate limited to DSUE amount of the last
deceased spouse

The DSUE amount of a decedent is included in determining
a surviving spouse’s applicable exclusion amount if – (1) the
decedent is the last deceased spouse of the surviving spouse on the
death of death of the surviving spouse and (2) the executor of the
decedent’s estate (of the first spouse to die) elected portability.25
As expected, the temporary regulations specify that the identity
of the “last deceased spouse” is not affected by a subsequent
marriage or divorce. That is the case if the surviving spouse is
married to another individual who is living.26 If a surviving spouse
marries again, and that marriage ends in divorce or annulment, the
subsequent death of the divorced spouse does not end the status
of the prior deceased spouse as the last deceased spouse of the
surviving spouse. In that case, the divorced spouse is not “the last
deceased spouse” inasmuch as they were not married at the time
of the death of the surviving spouse.27
Expiration dates

The expiration dates of all segments of the temporary regulations

are “on or before June 15, 2015.”28
1

I.R.C. § 2010(c)(4).
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