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INSTALLMENT AND DEFERRED PAYMENT SALES
OF GRAIN AND LIVESTOCK

— by Neil E. Harl*
For many producers, net farm income for 1998 is expected to be higher than 1999.

Despite low prices for most commodities in 1998, forward sales of commodities at
higher prices and deferral of income into 1998 have combined to produce a higher level
of net farm income than will likely be the case in 1999 unless commodity prices recover
substantially.  Therefore, many producers are expected to want to defer income from
crop and livestock sales into 1999.1

Basic choices
Fundamentally, income from farm commodity sales can be deferred legitimately

under two provisions—(1) the installment sale approach2 and (2) the deferred payment
option.3

•  The installment sale approach, enacted in 1980 as part of the Installment Sales
Revision Act of 1980,4 allows a taxpayer receiving gain from the sale of property to
report the transaction on the installment method with the gain taxable as payments are
received by the seller (except for recapture income required to be recognized in the year
of sale) so long as the property is not required to be included in inventory under the
taxpayer's method of accounting.5  Thus, farmers on the cash method of accounting (or
a hybrid method of accounting not involving inventories) are eligible to utilize the
installment reporting rules for sales of both crops and livestock.

•  The deferred payment option, approved in a 1958 revenue ruling,6 allows a binding
contract for the sale of crops with payment in the following year effectively to defer
income until the year of actual receipt.  In 1979, the Internal Revenue Service took the
position that if the contract right that farm taxpayers received for their property could be
assigned at fair market value, that value must be taken into account in the year of sale.7

That led to enactment of the installment sale approach in 1980.8

Sale to agent
For deferred payment transactions to a purchaser considered to be an agent of the

seller, the IRS position has been that gain on the transaction is ineligible for deferral.9

Several Courts of Appeal have agreed involving situations where a cotton gin was
acting on the seller's behalf insofar as distribution of the proceeds of crop sales were
concerned;10 where an escrow arrangement was not the product of bona fide arm's
length negotiation and receipt by the agent was deemed to be receipt by the seller;11 and
where fruit was sold by the seller's agent with the proceeds taxable to the seller in the
year of sale even though not remitted to the seller until a later year.12  A sale of livestock
under a commission arrangement has been held to result in income to the seller upon
sale under the theory that the commission firm was the agent of the seller.13  In that
case, cattle were sold through a public auction with the net proceeds to be paid in two
installments, one in the year of sale and one the following year.14 The court agreed that
a principal-agent relationship existed, based in part on provisions of the Packers and
Stockyards Act15 prohibiting livestock markets from purchasing consigned animals for
______________________________________________________________________________
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its own account.16  IRS has ruled that livestock sold under what
was deemed to be a contract of assignment were ineligible for
deferral17 but one court allowed deferral when the livestock
were sold through an intermediary dealer owned the same as
the auction through which the animals were marketed.18 IRS
responded that such transactions were ineffective to defer gains
from livestock sales.19

Loans or other advances
Producers are expected to report into income any advances

received during the year on deferred payment sales of
commodities that are not bona fide loans.20  In a 1969 IRS
ruling,21 part of the selling price for fruit was determined at the
time of delivery and was received at harvest and the rest was
determined when the fruit was resold by the purchaser.  The
amount received at harvest represented part of the sale price,
not a loan, and was properly reportable that year as income.22

There is authority that advances properly treated as bona fide
loans need not be reported into income in the year loan
proceeds are received.23  Thus, receipt of advances against
indefinite future payments did not have to be reported in the
year of receipt in a 1966 Tax Court case when the advances
were intended to be loans.24  In a 1977 Tax Court case,25 a
contract for the sale of fruit with advances conditioned on the
payment of interest at one-half percent above the prime rate
was not considered to be a matter of constructive receipt of the
advances with the court noting that interest payment above the
prime rate was a sufficient restriction to preclude constructive
receipt.26

Distortion of income
In a 1998 case, the Ninth Circuit Court of Appeals agreed

with the IRS move to require a shift to accrual accounting by a
grape producer selling grapes to a commonly-owned winery
where payments were deferred for up to five years.27  The
arrangement was deemed to have materially distorted income.
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CASES, REGULATIONS AND STATUTES
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BANKRUPTCY
    FEDERAL TAXATION    -ALM § 13.03[7].*

DISCHARGE. The debtor failed to file the 1987 tax return
on time. Although the debtor had no independent proof of

mailing, the court deemed the return was mailed on May 25,
1992 after the debtor received an assessment. The IRS had
stamped the return as received on June 2, 1992. The debtor filed
for Chapter 7 on May 25, 1994 and sought to have the 1987
taxes declared dischargeable because the tax return was filed
less than two years before the petition date. The court held that
the “mail box” rule, allowing returns to be considered filed on


