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Thinking of Seeking Registration of Securities?
-by Neil E. Harl*

The rapid run-up in farmland values1 and the continued expansion of farm size have
led some of the larger operations to begin to raise the question of whether the time may
be coming to consider soliciting outside equity capital. Some see that as assuring a more
stable capital base but others are reluctant to move in that direction because of possible loss
of control of the operation over time. This article discusses some of the more likely routes
to follow if the interest has matured to the point of wanting to consider some options.
Securities regulation
Since the early 1930s, in response to the excesses that some believe may have contributed
to the economic downturn beginning in 1929, both state governments in various
enactments, and the federal government, primarily through the Securities and Exchange
Commission, have legislated in an effort to assert more government oversight over the
issuance and distribution of securities, primarily equity securities.2
State-level regulation. State legislative enactments governing the sale and distribution of
securities have been popularly known as “Blue Sky Laws.”3 The original purpose of such
laws was to protect the public from fraudulent sales of securities involving speculative
schemes having no more basis than so many square feet of “blue sky.”4 Blue sky laws
generally apply to all securities sold except for exempt securities or securities sold in
exempt transactions.5
While the regulatory statutes vary from state to state (although the acceptance of the
Uniform Securities Act has reduced the state-to-state differences) the provisions generally
fall into three classifications – (1) anti-fraud provisions; (2) registration or licensing
requirements for persons engaged in the securities business; and (3) registration and
licensing of securities.6
Federal-level regulation. Federal securities regulation is governed by two major acts –
the Securities Act of 19337 and the Securities Exchange Act of 1934.8 The Securities Act
is primarily concerned with the distribution of securities and imposes general standards
of fair and adequate disclosure and prohibits fraud and misrepresentation in the sale of
securities.9
The Securities Exchange Act of 1934, enacted as a supplement to the Securities Act
of 1933, regulates and controls transactions in securities on securities exchanges and in
over-the-counter markets, affords a measure of disclosure to persons who buy and sell
securities, controls the amount of the nation’s credit going into security markets and offers
some protection from unfair practices in the sales and management of regulated securities.
Registration is required by issuers engaged in interstate commerce or businesses affecting
interstate commerce or whose securities are traded by use of the mails or an instrumentality
of interstate commerce.10
______________________________________________________________________
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The Securities and Exchange Commission in the past has
been authorized to exempt issues of securities with an aggregate
offering price to the public not in excess of $5 million if the
agency finds that the enforcement of the regulatory law is not
necessary in the public interest and for the protection of investors
by reason of the small amount involved or the limited character
of the public offering.11 Legislation signed into lalw on April 5,
2012 has expanded the exempt amounts as noted below.12
Regulation A
Many small corporations are able to take advantage of the
reduced requirements under Section 3(b) of the Securities Act.13
That statutory provision authorizes the S.E.C. to provide for
special treatment of certain classes of securities which, because
of the small amount involved or the limited character of the
offering, as noted above, do not necessitate full registration to
ensure protection of the public interest.14 This option has been
limited to a maximum of $5 million. When it was adopted, in 1936,
Regulation A exempted certain offerings raising up to $100,000;
that limit was raised to $300,000 in 1945, to $500,000 in 1972 and
to $1.5 million in 1978.15 The 1992 “small business initiatives”
included several amendments intended to make Regulation
A more accessible to small businesses. The dollar ceiling for
offerings was raised from $1.5 million to $5 million.16 The 2012
legislation boosted that exemption figure to $50,000,000 over a
12-month period.17
To qualify for this registration option, the issuer must meet
certain requirements –
• The entity must be organized in and have its principal place
of business in the United States or Canada, or be an individual
resident of any state or province;
• No fractional undivided interests in oil and gas or issues
subject to the Investment Company Act of 1940 may be exempted;
• The issuer, its predecessors and affiliates, must be free of
specified prior Securities Act violations; and
• The directors, officers, principal security holders and offerors
involved in the sale of securities must not have been involved in
crimes involving the sale of securities within the past 10-years.18
Regulation A has featured reduced reporting requirements if
two conditions were met –
• At least 10 business days prior to the initial offering of any
securities for which this option is desired, a notification (Form
1-A) had to be filed with the regional office of the S.E.C. (where
the issuer’s principal place of business is located), signed by the
issuer and any offerors on whose behalf shares are offered, and
accompanied by a $100 nonrefundable filing fee.19
•An offering circular (short form prospectus) had to be
prepared containing the information on Schedule I to Form 1-A
and given to each offeree before or at the time the offer is made.20
Advertisements (by any media form) are restricted to certain basic
information, but may be permitted.21 The offering circular had to
be updated if the offering was not completed within nine months.22
It is not yet clear whether these requirements will be revised in
light of the 2012 legislation.
New legislation
Legislation was passed by the U.S. House of Representatives
on November 2, 2011 by a vote of 421 to 1 to allow a company to
offer and sell up to $50 million of its securities within a 12-month
period under Regulation A.23 The bill would also allow a limited
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exemption from state regulation.24 The proposed law would have
required audited financial statements after the first year which is not
now required of Regulation A registrations. The 2012 legislation,
as enacted, includes that enlarged exemption and requires issuers
“. . . to file audited financial statements . . . annually. . . .”25 One of
the justifications for the amendment was to encourage more small
businesses to use Regulation A.26
The 2012 legislation also contained authorization for “Emerging
Growth Companies” with total annual gross revenues of less than
$1,000,000,000 to be eligible for a special exemption27 if the first
sale of “common equity securities” of the issuer occurred on or
after December 8, 2011.28
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